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Goddard, P.J.
The plaintiff-appellant filed suit to enforce a
Shar ehol ders Agreenent which required that the final payment for
his stock be based upon an appraisal of the corporation’s worth.
The trial court directed himto accept as a final paynent for his
stock, the anount specified in a nodification of the original

Agreement. Fromthis order the plaintiff-appellant appeals.

FACTS

On May 13, 1986, Dr. Reuben N. Pelot, 111, D.D.S., had
his dentistry practice professionally appraised by a consulting
firmknown as Blair, MG Il and Conpany. The purpose of that

apprai sal was to determne the fair market value of Dr. Pelot’s



practice in anticipation of an eventual sale of the practice to a

new associ ate dentist, Jeffrey M d ark.

Blair, McG || and Conpany appraised the fair market
value of Dr. Pelot’s practice to be $228,000 as of March 31,
1986. The report utilized three separate nethods to determ ne
fair market val ue, nanely: cost val ue or excess earnings
approach, market approach, and incone or cash flow approach. The
val ue derived from each nethod was wei ghed respectively at 20%

35% and 45% to produce a conposite val ue.

Based on the Blair, MG I| report, Dr. Pelot sold one-
third of the stock in the professional corporation to his new
associate, Dr. Cark, for one-third of the appraised value, or
$76,000. Shortly thereafter, in Novenber 1987, Dr. C ark decided
to quit the practice. Wth Dr. Pelot’s approval, Dr. Cdark sold
his one-third interest to an acquai ntance, N chol as Caknes,
D.D.S., the defendant in this suit. Dr. Caknmes paid Dr. Cark
the sane anount that Dr. Clark had paid Dr. Pelot in Novenber
1986, that is $76, 000.

On Novenmber 25, 1987, Dr. Pelot and Dr. Caknmes executed
an eight page “Sharehol ders Agreenent.” The Agreenent had been
drafted by the dentists’ legal counsel. In this Agreenent, Dr.
Pel ot agreed to sell his remaining two-thirds interest in the
prof essional corporation to Dr. Caknes in two separate
i nstall ments. The first purchase was schedul ed for Decenber 31,

1991. The second purchase was schedul ed for Decenber 31, 1996.



Section 1(c) of the Agreenent provided that the
purchase price for the two installnment sales was to be governed

by the foll ow ng provision:

The purchase price for the second and final stock
pur chases shal |l be established by a conpetent appraisal,
and the nethod or procedure for such valuation shall be
t he sane as that which was utilized by Blair, MG II| and
Conmpany, Gastonia, North Carolina, and confirnmed by
witten report dated May 13, 1986. Such appraisal shall
be undertaken and conpleted within sixty (60) days of the
date upon which the stock sale is scheduled to occur

Unless prohibited by applicable tax Iaws and/or
regul ati ons, the costs of each such appraisal shall be
treated as a busi ness expense of the PC and pai d as such.

The Agreenent al so contained various m scel | aneous

provi si ons, one of which provided as foll ows:

(C© This Agreement may not be nodified or term nated
orally, and no nodification, term nation, or wai ver shal
be valid unless in witing signed by the party against
whom t he sane i s sought to be enforced.

On Decenber 31, 1991, the first sale under the
Agreement was conpleted. Dr. Pelot, out of concern for the cost
of the appraisal and Dr. Caknmes’ new famly obligations, sinply
sold the second one-third of the stock in the corporation to Dr.
Caknmes at the sane price that Dr. Cark paidin 1986. In
connection with this sale, Dr. Pelot went to the bank with Dr.
Caknmes and agreed to co-sign the prom ssory note that Dr. Caknes

executed in order to borrow the $76, 000 from a bank.

This transaction nade Dr. Caknes the majority,

controlling shareholder in the practice and made Dr. Pelot the



mnority shareholder. From 1991 to 1996, the val ue of the

prof essi onal corporation grew substantially.?

On Cctober 28, 1996, Dr. Cakmes prepared the foll ow ng
letter after consulting with Steve Harb, his CPA. The letter

reads as foll ows:

Cct ober 29, 1996

M. Tom Vest er

NBC Knoxvil | e Bank
1111 Northshore Drive
Knoxville, TN 37919
Dear Tom

As requested, the follow ng information regardi ng ny
| oan application is provided.

The | oan amount of $76,000 is the agreed upon anount
needed to purchase the final one-third (1/3) shares of
stock of Pelot and Caknes Dental Associates, P.C. from
Dr. Pelot. The loan transaction will occur on the 31st
day of Decenber, 1996.

Encl osed are the corporation’s P&, bal ance sheet and
tax returns for the past three years. |In addition, ny
personal financial statenents and tax returns for the
past two years are encl osed.

Si ncerely,

s/ Nicholas S. Caknmes, DDS
Ni chol as S. Caknes, DDS

ACKNOW.EDGED AND AGREED:

s/ Reuben N. Pelot |11
Reuben N. Pelot, 11, DDS

Oct ober 29, 1996, fell on a Tuesday. Traditionally,
Tuesdays were very busy days in the dental practice. That
afternoon, while Dr. Pelot was in the |ounge of the dental office

drinking a cup of coffee between seeing patients, Dr. Caknes

IDr. Pelot testified that he knew of nothing to indicate that the val ue
of the corporation was |ess than $228,000 as of October 29, 1996. Dr. Cakmes
testified that he thought the practice had progressed and expanded and grown
in the five-year period between December 31, 1991 and Decenber 31, 1996.
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handed the letter to Dr. Pelot. Dr. Pelot signed the letter in
t he space prepared by Dr. Cakmes and handed the letter back to
Dr. Caknes. According to Dr. Pelot, there was no di scussi on of
the contents of the letter. Even though the letter was addressed
to his banker, Dr. Caknes kept the original letter in his

possessi on and sent the bank a copy of the letter.

At no tinme prior to the signing of the letter, or after
the signing of the October 29'" letter, had Dr. Pel ot ever agreed
by words or actions to forgo the appraisal of the dental practice
and accept $76,000 for the last one-third of his stock. In fact,
Dr. Pelot infornmed Dr. Caknes that an appraisal would be required
to set the price for Dr. Pelot’s renmaining stock and that Dr.
Caknmes shoul d not borrow any funds to purchase the stock w thout

t he apprai sal .

On Thur sday, Decenber 19, 1996, Dr. Pelot and Dr.
Caknes net. Dr. Pelot again advised Dr. Caknes that an appraisa
shoul d be done. During that neeting Dr. Caknmes did not inform
Dr. Pelot of the Cctober 29'", letter and that they allegedly had
agreed that the price of the last one-third of the corporate

stock woul d be $76, 000.

On Monday, Decenber 23, 1996, Dr. Pelot and Dr. Caknes
again net. Dr. Caknes presented the Cctober 29'" |etter to Dr.
Pelot. claimng the letter was a wai ver of the apprai sal
requi renent of the parties’ Agreenent and advised Dr. Pel ot that
the appraisal was not going to take place. Dr. Pelot imrediately

made a copy of the letter



By |etter dated Decenber 27, 1996, Dr. Pel ot notified
Dr. Caknes that an apprai sal would be required and that the
Cct ober 29" |etter did not constitute a waiver or nodification

of the original Agreenent.

Dr. Pelot insisted that an apprai sal be conducted as
required by the Agreenment within the 60 day w ndow of Decenber
31, 1996. Dr. Caknes, who was the majority stockhol der, refused
to do so. Dr. Pelot then proceeded to obtain an appraisal.

Using the Blair, MG II| nethodol ogy the value of the practice was
pl aced at $596, 000; a substantial increase over the 1986
appr ai sal of $228,000.2 The value of one-third of the stock
under this appraisal is $198,666.67, a considerable increase of

$122, 666. 67.

Dr. Caknes received $76,000 fromthe bank prior to
Decenber 31, 1996. Dr. Caknes, however, did not tendered a check
for $76,000 to Dr. Pelot until the April 23, 1997, sharehol ders’

2Several appraisals are in the record as to the value of the denta
practice as of December 31, 1996.
Bi ble Harris Smith, P.C. utilized a weighted conputation of the
followi ng valuations with their respective weights

Val uati on approach Val ue Wei ght Wei ght ed Val ue

Excess Ear ni ngs $ 765, 565. 00 . 20 $ 153,113.00
Mar ket Approach 452, 556. 00 .35 158, 395. 00
Cash Fl ow Met hod 673, 444. 00 .45 303, 050. 00
Rounded Market Value of Assets to be Sold $ 614,500. 00

Mark King, utilizing a weighted conmputation as in the Blair, MG I
original valuation, determ ned as follows:

Val uati on approach Val ue Wei ght Wei ght ed Val ue

Excess Earnings $ 719, 426.00 . 20 $ 143, 885.00
Mar ket Approach 452, 556. 00 .35 158, 395. 00
Cash Fl ow Met hod 653, 213. 00 . 45 293, 946. 00
Rounded Mar ket Value of Assets to be Sold $ 596, 000. 00

Stanley C. Roy determ ned that the practice had a net tangl bl e asset
val ue of $211,807.00. Adding the excess earnings valuation of $162,790.00 to
the net tangible asset value of the dental practice, M. Roy determ ned that
the practice was worth $374,687 or $375, 000.
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neeting. Dr. Pelot never accepted the check; he returned it to
Dr. Caknes advising himthat the anmount of the check was

i nsufficient.

Dr. Pelot, a practicing dentist for 35 years, planned
the sale of his dentist practice as a retirenent plan for
hi nsel f. An enpl oynent agreenment with the professional
corporation prohibits Dr. Pelot fromsetting up a new office for
hi nsel f or working for a different Knoxville dentist’s office in

conpetition with the professional corporation.

When Dr. Caknes refused to purchase the stock at the
apprai sed value, Dr. Pelot sued for breach of contract to
purchase the stock. Dr. Caknmes counter-sued claimng that Dr.
Pel ot breached the Agreement to sell, breached the enpl oynent
agreenent, and sought damages for intentional interference with
contract and intentional interference with prospective econonic

advant age.

1. HOLDI NG OF THE CHANCERY COURT

Chancel | or Weaver dism ssed Dr. Pelot’s conplaint and
ordered Dr. Pelot to transfer his remaining stock in Pelot &
Caknmes Dental Associates, P. C. to Caknmes upon the paynent of
$76,000. The Chancellor found that the October 29'" |etter was a
valid nodification of the Agreenent and bi ndi ng and enforceabl e
on the parties and the |language in the letter stating “[t]he | oan
amount of $76,000.00 is the agreed upon ampbunt needed to purchase
the final one-third (1/3) shares of the stock,” constituted a

bilateral or nutual agreenent between the parties that the price



was $76,000 in lieu of the value which m ght be shown by an

appr ai sal .

The Chancellor rejected Dr. Pelot’s argunment that there
was no consideration for the nodification, finding that each of
the parties gave up the right under the Agreenent to have the
purchase price established by a conpetent appraisal. The
Chancel | or found that the appraised value of the renmaining stock
could have been nore or less than the “agreed anmount of $76, 000.”

He di sm ssed Dr. Caknes’ counter-clains wthout prejudice.

Dr. Pelot filed a notion to alter or anmend the judgnent
whi ch was deni ed by the Chancellor. A tinely appeal then was

filed by Pelot.

I11. | SSUES

W restate the appellant’s issue as whether the junior
sharehol der’s signature on the letter to the senior sharehol der’s
bank constituted an unanbi guous and enforceabl e wai ver of the

apprai sal requirenment of the parties’ formal stock sale contract.

The issues as stated by the appellee are as foll ows:

1. Whet her the trial court properly held that
Pl ai ntiff/Appellant was bound by the plain and
unanbi guous witten agreenent entered into with
Def endant / Appel l ee to sell his remaining shares of the
stock in Pelot & Cakmes Dental Associates, P.C. for the
stated price of $76,0007?

2. Whet her the parties’ witten agreenent to sell the
stock for $76,000 was supported by consideration?
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3. VWhet her the appeal by Plaintiff/Appellant is frivolous
under Tennessee Code Annotated Section 27-1-122 so as
to entitled Defendant/ Appellee to the recovery of
damages?

V. LAW AND DI SCUSSI ON

Qur standard of review is de novo upon the record, wth
a presunption of correctness of the findings of fact by the trial
court. Unless the evidence otherw se preponderates agai nst the
findings, absent an error of law, we nust affirmthe trial
court’s judgnent. Rule 13(d), Tennessee Rul es of Appellate

Pr ocedur e.

In a de novo review, the parties are entitled to a
reexam nati on of the whole nmatter of |aw and fact. Where the
evi dence preponderates against the finding of the chancellor, it
I's our duty to enter such decree as the | aw and evi dence warrant.

Perry v. Carter, 188 Tenn. 409, 219 S.W2d 905 (Tenn. 1949);

Tooney v. Atyoe, 95 Tenn. 373, 32 S.W 254 (Tenn. 1895);

Anerican Buildings Co. v. Wite, 640 S.W2d 569 (Tenn. Ct. App.

1982); Thornburg v. Chase, 606 S.W2d 672 (Tenn. C. App. 1980);

Rul e 36(a), Tennessee Rul es of Appellate Procedure.?

The record before us exhibits the unilateral action of

Dr. Caknes’ deciding that he was not going to have an appraisa

SRul e 36. Relief; Effect of Error.

(a) Relief To Be Granted; Relief Available. The Supreme Court, Court of
Appeal s, and Court of Crim nal Appeals shall grant the relief on the |l aw and
facts to which the party is entitled or the proceeding otherwi se requires and
may grant any relief, including the giving of any judgment and maki ng of any
order; provided, however, relief may not be granted in contravention of the
province of the trier of fact.



of the dental practice in accordance with the original Agreenent
and that he did not intend to pay Dr. Pelot the actual val ue of
the remaining stock in the dental practice as of Decenber 31

1996.

Five years before, when Dr. Caknes was still a recent
graduate fromdental school, Dr. Pel ot excused the appraisal
required by the Agreenent and even went to the bank and co-signed
a note to enable Dr. Cakmes to purchase the second one-third of
the dental practice. These actions by Dr. Pelot resulted in Dr.

Pel ot becom ng the mnority stockhol der of the dental practice.

W have reviewed the record before us carefully and
have deternined that the COctober 29'" |etter is anbiguous. W
find that the wording, “loan anmount of $76,000 is the agreed upon
anmount needed to purchase the final one-third (1/3) shares of the
stock of Pelot and Cakmes Dental Associates, P. C. fromDr.
Pelot,” could be interpreted two ways. The wordi ng coul d be
construed as Dr. Cakmes stating to the bank that he needed to
borrow only $76, 000; not that the last one-third of the stock was
bei ng sold for $76, 000.

Dr. Caknmes was the drafter of the letter. Anbiguous

| anguage in a contract is construed against the drafter. Beasley

v. Horrell, 864 S.W2d 45 (Tenn. C. App. 1993); Jackson v.

Mller, 776 S.W2d 115 (Tenn. C. App. 1989); Reliance Ins. Co.

V. Osen, 678 S.W2d 59 (Tenn. 1984).

"Modi fication of an existing contract cannot be
acconpl i shed by the unilateral action of one of the
parties. There nust be the sane nutuality of assent and
neeting of mnds as required to make a contract. New
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negoti ati ons cannot affect a conpleted contract unless
they result in a new agreenent. Neilson, etc., Canning
Co. v. F. G Lowe & Co., 149 Tenn. 561, 260 S.W 142.
And a nodification of an existing contract cannot arise
from an anbi guous course of dealing between the parties
fromwhich diverse inferences m ght reasonably be drawn
as to whether the contract remained in its origina
formor was changed. Anderson v. Reed, 133 l. 23, 270
P. 854; Continental Supply Co. v. Levy, 121 Ckl. 132,
247 P. 967.

Zussman v. Lake- Spiro-Shurman, Inc., 63 Tenn. App. 113, 469
S.W2d 671, 676 (1970), quoting with approval from Bal deracchi v.

Ruth, 36 Tenn. App. 421, 256 S.W2d 390, 391 (1952).

Since the | anguage i s anbi guous, there can be no
neeting of the mnds between Dr. Pelot and Dr. Cakmes. Since
there is no neeting of the mnds, there can be no valid contract.
The requirenments for a valid contract as well as nodifications of

a contract are well-settl ed:

Wiile a contract nay be either expressed or inplied, or
witten or oral, it nust result froma neeting of the
m nds of the parties in nutual assent to the terns,
must be based upon a sufficient consideration, free
fromfraud or undue influence, not against public
policy and sufficiently definite to be enforced.

H ggins v. G1l, Chenmcal and Atonmic Whrkers Intern. Union, Local

No. 3-677, 811 S.W2d 875, 879 (Tenn. 1991, quoting w th approval
from Johnson v. Central National Ins. Co., 210 Tenn. 24, 356

S.W2d 277, 281 (1962). We do not find that the facts of this
case, plainly and sinply, establish a neeting of the mnds or
nmut ual assent between Dr. Pelot and Dr. Cakmes to forego the

appr ai sal .
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"[One of the elenents essential to the formation of a
contract is a manifestation of agreenent or nutual
assent by the parties to its terns, and the failure of
the parties to agree upon or even di scuss an essenti al
termof a contract may indicate that the nutual assent
required to nake or nodify a contract is |acking."

Jamestowne On Signal, Inc. v. First Federal Savings & Loan

Associ ation, 807 S.W2d 559, 566 (Tenn. C. App. 1990) quoting

with approval from The Delcon Goup, Inc. v. Northern Trust

Corp., 543 N E 2d 595, 600 (Ill. App. 1989). Therefore, there
was no nodification of the Agreenment by the Cctober letter.
Hence, no contract between the parties ever arose.* Dr. Caknes
perpetrated his m srepresentation by presenting a letter
addressed to Dr. Caknes’ banker to Dr. Pelot. While addressed to
Dr. Caknes’ banker the original of the Cctober 29'" |etter was
never given to his banker. Dr. Caknes presented the letter to
Dr. Pelot during a busy tinme of day. There was neither

di scussi on concerning the contents of the letter or discussion as
to whether Dr. Pelot would accept $76,000 for his |last one-third
paynent of the sale of the dental practice. Dr. Caknes testified
that there had been no di scussion or agreenent as to Dr. Pelot’s
acceptance of only $76,000 for the final paynent of the shares
prior to the letter being presented to Dr. Pelot. There was no
di scussion of the contents of the letter then, or afterward,
until Decenber 23, 1996, when Dr. Caknes presented a copy of the
letter to Dr. Pelot, stating that there would be no apprai sal.
Until the original Agreenent was term nated by nutual assent, Dr.
Pel ot had a right to insist upon an appraisal of the dental

practice and paynent according to the Agreenent.

“Dr. Cakmes had the burden of showing the nodification of the contract by
mut ual assent, which he has not done. There was never nutual assent or
meeting of the m nds concerning the foregoing of an appraisal as of Decenber
31, 1996. Rather, there is proof that Dr. Cakmes knowi ngly, or without belief
inits truth, or recklessly, whether it be true or false, made a false
representation to Dr. Pelot that this was a routine letter to his banker about
obtaining a | oan. It was, at the |east, a questionable nethod of attenpting
to obtain a modification of the Agreenent.
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Since “equity regards that as done which, in good
reason and good consci ence, ought to have been done,”®> we w |l
treat as having been done those acts which Dr. Caknes prevented
fromoccurring.® Uilizing these principles of equity, and in
the interest of justice and efficient utilization of the
resources of the judicial system we will next address the issues

dealing with the value of the dental practice.

During a considerable portion of the trial of the
matter, the parties presented appraisal evidence. There were two
apprai sals nmade by the parties of the valuation of the dental
practice as of Decenmber 31, 1996. It is clear fromthe footnote
1 in the Chancellor’s Menorandum Qpi nion filed January 29, 1999,
that the appraisal obtained by Dr. Pelot nost closely conforned
to the original appraisal nethodology.” In the interest of
judicial econony and based upon the conpetent evidence presented
at trial level, we hold that the appraisal perfornmed by Mark King
in the anmount of $596,000, is the one on which the valuation of
Dr. Pelot’s last one-third of the stock should be based. Dr.
Caknes is to pay to Dr. Pel ot one-third of $596, 000 or

5Gi bson's Suits in Chancery, 7t BEd., § 21
8Gi bson's Suits in Chancery, 7'" Ed., § 24.

Dr. Pelot’s appraisal was rendered by his accountant, Mark King.
However, M. King did not interview management or analyze current trends in

the economy and i ndustry. In his deposition submtted at the trial on
Decenmber 4, 1998, Charles Blair [DDS], who performed the original appraisal in
1986, referred to as the “Blair, McG || appraisal,” testified that “[i]f M.

King did not include analysis of current trends and conditions or interview
the president of the corporation in his appraisal methodol ogy, he did not
follow to the letter nmy methodol ogi es or procedures for valuation in 1986."
However, it is clear that Dr. Blair is of the opinion that the appraisa
rendered by M. King for Dr. Pelot nmore closely conformed to the origina
apprai sal met hodol ogy utilized by Blair, McG Il and Company in 1986 than the
apprai sal rendered by Stanley C. Roy for Dr. Caknmes. Dr. Blair testified, *
believe that the report of Mark W King nore closely conformed to the origina
apprai sal met hodol ogy than Stanley C. Roy.” Anmong other things Dr. Blair is
of the opinion that M. Roy's approach was in error because he used “an ADA
survey to come up with an appropriate compensation |level” and because M. Roy
used only one approach to determ ne value, the capitalized excess earnings
pl us net tangible asset value approach. Conversely, the 1986 Blair, MG I

met hodol ogy utilized three approaches: the income approach, the market
approach and the excess earning approach, with weighing. [Footnote 1
Chancel | or Weaver’'s Memorandum Opi ni on, January 29, 1999].
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$198, 666. 67, plus prejudgment interest, for the stock presently
hel d by Dr. Pelot.

In conclusion, as to appellant’s issue, we are aware
that Dr. Caknes testified at one point as to the signing of the

Cct ober 29" |etter as follows:

A | approached Dr. Pelot and | said, “Dr.
Pelot, I"'mfine with -- as our sharehol ders
agreenent and | need to get an agreed anount
of price to take to the bank so we can file a
| oan application so our agreenent can be
settled Decenber 31%. And as in the
shar ehol ders agreenent, it allowed for 60
days and that was the approxinmate tine that’s
to be done.”

He, however, nodified this answer in later testinony:

Q Was anything at all discussed about val uation
at the time you presented this letter to him
and he signed it and returned it to you?

A Not at this point.

However, the Chancellor, although he quoted the earlier
testinony, did not make a finding of fact accrediting this
testinmony in either the original nmenorandum opinion or the
opi nion overruling a nmotion to alter and anmend. In fact, the

opposite m ght be inferred:

ORI G NAL MEMORANDUM GOPI NI ON

In anticipation of the final stock purchase
schedul ed in the Sharehol der Agreenent for Decenber 31,
1996, and in consultation with his accountant, Dr.
Caknes prepared a letter to M. Tom Vester of NBC
Knoxvi | | e Bank concerning financing for Dr. Caknes’
purchase. On Cctober 29, 1996, Dr. Cakmes handed the
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letter to Dr. Pelot who signed the letter under the
wor ds, “ACKNOALEDGED AND AGREED.”

OPI NI ON ON MOTI ON TO ALTER AND AMEND

Upon the parties’ testinony, this Court finds that
Dr. Caknes handed the above witing of COctober 29,
1996, to Dr. Pelot; that Dr. Pelot, wthout discussion
read and signed the docunment; and that Dr. Pel ot handed
t he docunent back to Dr. Caknes. (Enphasis added).

Because of our finding that the |anguage in the letter
was anbi guous and therefore there was no nmutual assent or neeting
of the m nds, we need not address the appellee s issues other

than to observe that this appeal is obviously not frivol ous.

V. CONCLUSI ON

The trial court is reversed. This matter is renmanded
to the trial court for such further proceedings as nmay be
necessary consistent with this opinion and coll ection of costs
bel ow. Costs on appeal are adjudged against Dr. Cakmes and his

surety.

Houston M Goddard, P.J.

CONCUR:

Charl es D. Susano, Jr., J.

D. Mchael Sw ney, J.
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